THIS MODIFICATION AGREEMENT (the “"Agreement”) is made effective as of July 1, 2019
(the “Effective Date”")

BETWEEN:

AND:

CITY OF VANCOUVER, represented by

its BOARD OF PARKS AND RECREATION
2099 Beach Avenue

Vancouver, British Columbia

V6G 1Z4

(the “Park Board")

OCEAN WISE CONSERVATION ASSOCIATION
(Incorporation No. S0003892), a society incorporated
under the Society Act having its registered office at
20" Floor, 250 Howe Street

Vancouver, British Columbia

V6C 3R8

(the “Society”)

BACKGROUND:

A

The City of Vancouver (the “City”) is the lessee of certain Ialnds and premises situated in
the City of Vancouver, Province of British Columbia, generally known as Stanley Park;

The Park Board has exclusive possession, jurisdiction and control of Stanley Park
subject to a perpetually renewable agreement between the City and the Government of
Canada (the “Head Lease”);

By way of a licence agreement made as of January 1, 1999 (the “Original Licence”), a
copy of which is attached to this Agreement as Exhibit "A”, as extended and modified by
a modification agreement made effective as of December 31, 2009 (the “2009
Modification”), a copy of which is attached to this Agreement as Exhibit “B”, and as
further modified by a modification agreement made effective September 7, 2011 (the
“2011 Modification”), a copy of which is attached hereto as Exhibit “C", the Society
agreed to manage and operate those certain premises in Stanley Park referred to as the
Vancouver Aquarium (the “Aquarium”) and as further described therein;

The Original Licence as modified by the 2009 Modification and the 2011 Modification is
herein called the “Licence”; -

The parties have agreed to enter into this Agreement to modify the Licence on the terms
and conditions set out herein; and

All capitalized terms in this Agreement have the meaning ascribed to them in the
Licence unless the context otherwise requires or unless otherwise stated in this
Agreement.
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CONSIDERATION:

In consideration of the respective covenants and agreements herein contained, the
parties agree as follows:

The Licence is hereby modified as of the Effective Date as follows:

1. Grant of Term

Subject to the provisions and conditions of the Licence, as modified herein, and to the
performance by the Society of its obligations, the Park Board does hereby grant to the Society
the right and licence to use the Premises to manage and operate the Aquarium for thirty-five
(35) years from the Effective Date to and including the 30th day of June, 2054 (the "Term") on
the same terms and conditions as the Licence except as modified by this Agreement.

2. Waiver of Licence Fee for 5 years

The Park Board agrees that, from the Effective Date until June 30, 2024, the Society is
not required to pay the Licence Fee. For greater certainty, the Licence Fee is defined in Section
2 of the 2011 Modification.

3. Fees Payable

In the 2011 Modification the Society agreed that, once the expansion was completed
and the Food Service Outlet was operational, the Society would pay a fixed annual fee to the
Park Board to offset lost revenues associated with the removal of the Bistro from the
construction plan and the loss by the Park Board of lost revenues. In addition to the License Fee
payable pursuant to the Licence as modified by this Agreement, the Society hereby agrees, as
of the Effective Date, to pay the Park Board, during each year of the Term, without prior demand
or any declaration or setoff whatsoever, a fixed annual fee as follows:

(a) Years 1to 5 - July 1, 2019 - June 30, 2024 Nil

(b) Years 6 to 10 - July 1, 2024 - June 30, 2029 $175,000

(c) Years 11-15 - July 1, 2029 - June 30, 2034 $200,000

(d) Years 16-20 - July 1, 2034 - June 30, 2039 $225,000

(e) Years 21-25 - July1, 2039 - June 30, 2044 $250,000

® Years 26-30 - July 1, 2044 - June 30, 2049 $275,000

(9) Years 31-35 - July1, 2049 - June 30, 2054 $300,000
4, The Licence is also hereby modified as of the Effective Date by:

(a) deleting Sections 1 and 3 of the 2009 Modification; and

(b) deleting the provision added to the Original Licence pursuant to Section 3(b) of
the 2011 Modification.
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EXHIBIT “A”

STANLEY PARK AQUARIUM

THIS AGREEMENT made as of the 1st day of January, 1999

BETWEEN:

CITY OF VANCOUVER by its - .
D j KS D RECREATION, crealed under the

Vancouver Charter, having an office at 2099 Beach Avenue,
Vancouver, British Columbia, V6G 1Z4

(hereinafter called the “Park Board")
OF THE FIRST PART

VANCO UARIUM MARINE SCIENCE CENTRE, a sociely

incorporated under the Sociely Act, having ils registered office at
1500-1040 West Gecrgla Street, Vancouver, British Columbia, VEE

4H8

(herelnafter called the "Society”)
OF THE SECOND PART

WHEREAS:

A. The Society was incorporaled as a non-profit saciety for the purpose of financing,
constructing and operating an aquarium for the use of the public and for the purpose of engaging
inactivities ancillary thereto and the Soclety has beenInstrumental in constructing and maintaining
the buildings and structures in Stanley Park known as the Vancouver Aquarium Marine Sclence

Centre (which Is hereinafter referred to as the “Aquarium”);

B Subject to the lease in favour of the Government of Canada (the "Head Lease"),

Stanley Park has been designated as a permanent public park by Vancouver City Council and as
a result the Park Board has exclusive possession of, and exclusive Jurisdiction and control of

Stanley Park;

C. Pursuant to a series of agreements made by the Park Board with the Scciely that
commenced with an agreement dated August 17, 1955, the Society has conlinuotsly owned and

operaled the Aquarium; .

| COMMANDISOWASOSEIS ... . A
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D. The Society's current agreement with the Park Board (dated September 10, 1985,
as amended February 23, 1989 and November 4, 1996, and hereinafter collectively referred lo as
the "Agreoment”) expires on Seplember 9, 2000 and the Park Board and Sociely wish to enterinto
a new agreement upon the terms and conditions herein set forth; and

The Park Board and Society acknowledge, as governing principles of their .

E.
relationship, that:
{(a) the public has a valid and bona fide interest in the purposes for which Stanley Park
is used; and
(b)  in accordance with the Park Control Bylaw (1992) section 4(a)(i) “Except with the
permissicn of the Board, no person shall, In any park, sell, offer to sell, or expose
for sale any food, beverage or article or thing of any kind, and this Agreement
provides such permission to the Saciety; and _
(c) the day-to-day administraticn of the Aquarium shall always properly remain within

the Sociely's control, without Interference by the Park Board, unless such
interference is permitted or required by this Agreement.

NOW THEREFORE THIS AGREEMENT WITNESSETH thatin consideration of the
premises and the respective covenants and agreements herein contained, the parties hereto agree

as follows:

TERM

1. The term of this Agreement shall be for a period expiring October 30, 2007 (the
"Term"), being one day prior o the current explry date of the Head Lease.

2. Itis acknowledged that the Society and Park Board wish this Agreement to expire
October 30, 2015 but the parties are prevented from doing so due o the length of time remaining
on the Head Lease. It is agreed that If the Head Lease Is extended from time to time beyond

October 30, 2007 then the Term shall automatically extend to the socner of:

(a) one day prior to the new expiry date of the Head Lease; and

(b)  Oclober 30, 2015.

GRANT

3. Subject to the provisions and conditions herein contained and to the performance
by the Sociely of its obligations hereunder, the Park Board does heraby granl to the Society the
right and licence to use those lands and premises (the "Premises") outlined In red on the skelch
attached hereto and marked Schedule "A", to operale the Aquarium thereon pursuant to this

Agreement during the Term and all extensions thereof.

COMM/VANS1560/459501.8
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SOCIETY'S COVENANTS

4. Exceptas otherwise provided herein, the Society covenants with he Park Board that
during the Term, and any extension thereof, it will, within the boundaries of the Premises:

(a)  operale and manage the Aquarium (and all activities undertaken in connection
therewith) in an efficient and businessilke manner;

(b)  exercise the control, management and operation of the Aquarium through the Board
of Govemnors of the Soclely, and the Park Board shall be entilled to designate cne
(1) commissioner as a liaison person who may attend meetings of the Society’s

Board;

(c) Install sutable equipment and use the Aquarium for year-round display for public
benefit; .

(d)  provide as many facilities as practicable for scientific research in cooperation with
the appropriate federal and provincial ministries, and the universities and other

educational Institutions of British Columbia;

(e} (i) limitthe size of pennanént food preparation and service facililies to the footprint
approved by the Park Board when approving this Agreement;

(i) gain approval from the Park Board for any proposed addition to or expansion
of the food services facilities beyond its size as of October 1, 1998;

(iii) provide food service only to Aquarium patrons within the boundaries of the
Premises; and

(iv) not place promotional signs for its focd services either on the plaza area in front
of the Aquarium or in places within the Aquarium displayed to be viewed from

the plaza area.

(3] at all times during the Term the Soclety at its own expense shall maintain with one
or more companies duly authorized to carry on business in the Province of British

. Columbta the following insurance policies:

(i) a commercial property insurance policy covering loss of or damage to the
Aquarium to its full replacement value. Tho policy shall name the Society, City
of Vancouver and the Board of Parks and Recreation as loss payees as their
interesls may appear. The policy shall cover the risk of fire and other risks
customarily included within such a policy of insurance. The policy shall not have
a limit of deduclibility greater than Ten Thousand ($10,000) Dollars. The
Society shall save harmless and indemnify the City of Vancouver and the
Board of Parks and Recreation for any deductible amount under such pelicy;

(i) acomprehensive general liabilily insurance policy naming the Sociely, and ils
servants and agents as insureds thereunder, and adding as additionalinsureds

the City of Vancouver and its Park Board and their servants and agents and @

COMMVANS1560/453581.0
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shall Indemnify and protect the Scciely, the City of Vancouver and its Park
Board and their servants and agents against all claims for any loss, damage,
injury or dealh lo any person or persons and for damage to any public or
private property occurring within or about the Aquarium or arising by virtue of
the Society's operation of the Aquarium. The policy shall also provide for cross
aclions by each insured against another and shall provide for the severability
of the interest of each insured. The palicy shall aiso inciude the Soclety’s
contractual liability and in particular the Sociely's conlractual liability to the City
of Vancouver and ils Park Board created by this Agreement. The palicy shall
also cover owners and conlractor's protective liability, contingent employer's
liabifity broad form completed operation. The limit of such insurance shall not
be less than Five Millien ($5,000,000.00) Dollars for loss, damage, injury or
death arising out of any one occurrence and In the aggregate with respect to
products and completed operation or such higher limit of coverage as the Park
Board's Director of Risk and Emergency Management may reasonably require
from time to time and the policy shall not provide for a limit of deductibility
grealer than Two Thousand Five Hundred ($2,500.00) Dollars or such other
minimum limit as the Park Board's Directer of Risk and Emergency

Management may sanction from lime to time; and

(i) insurance policies on property of every description and kind owned by the
Society or for which the Soclely is legally liable or instalted by or on behalf of
the Soclety and which s located in or about the Aquarium including without
[imitation furniture, fittings, Installations, alterations, additions, partitions,
fixiures, trade fixtures and any display -model, project, protatype, tool,
Instrument or device to the full replacement cost thereof with coverage against
at least the perils of fire and standard extended coverage including sprinkler
leakages (where applicable), earthquake, flood and collapse.

If the Sociely fails to provide, upon request by the Park Board, salisfactory proof of
orce and effect at all times, the City of Vancauver and

such coverage belng in full f
its Park Board may secure such insurance and the Soclety shall pay the cost of

same as additional rent.

Al Insurance policles shall be in a form and In amounts satisfactory from time to
me and with insurers acceplable to the Park Board's Director of Risk and
Emergency Management and shall provide the City of Vancouver wilh thirty (30)
days prior wrilten notice of material change, lapse or cancellation. Notice must
identify the type of agreement, saclety, and location.

Nefther the providing of insurance by the Society In accordance with the
requirements hereof, nor the Insclvency, bankruptcy or the failure of any insurance
company to pay any claim accruing shall be held to refieve the Society from any
other provisions of the Agreement with respect to liabifity of the Society or

otherwise.

The Insurance coverage shall be primary insurance as respecling the City of
Vancouver and its Park Board. Any insurance or sell-insurance maintained by oron

pd

COMMNVANS1500/45538.0

{01175767v10} : Ocean Wise Conservation Association
Modification Agreement



behalf of the Park Board, its officers, officials, employees, servanls or agents shall
be excess of this insurance and shall not contribute with it.

The Saciely shall provide, upon execution of this Agreement, evidence of each
policy of insurance required to be taken out by the Saciety hereunder in the form of
a detailed certificate of insurance and a copy of the insurance clauses so provided
in such policies or if requested by the Board, certified copies of the policies signed
by the insurers. The certificate of insurance shall dentify the type of agreement,

society and location.

Simiar evidence of renewals, exlensions or replacement of said policies shall be
; forwarded to the Park Board, Altention: Director of Risk and Emergency
; Management, within fiteen (15) days of the renewal, extension or replacement of

‘ such policies. A certificate of Insurance provided by the Scciety shall not contain

any disclaimer whatsoever.

(@) () rebuildorrepalrthe Aquarium Inthe event offire or olher perils insured agalnst,
provided that the Society shall be entitled to use any insurance monies payable
to the Society, the City of Vancouver or lts Park Board as a resuit of the fire or

ather perils in rebuilding and repairing the Aquarium; and .

(i) malntaln the Aquarium, its contents and equipment including bullding services
(such as saltwater Intake, fibre optic line, power and other services or service
lines to where they join the service or ulflity system) beyond the area of the
Premises In a reasonable state of repalr (and the Park Board hereby agrees to
allow such work to be done) and parmit the General Manager of the Park Board
(or designalte) upon glving reasonable notice to enter the Aquarium and view
the stale of repair thereof at any and all reasonable limes;

PROVIDED that in requiring the Society to comply with its obligations to maintain,
repalr and rebuild as set out above, the Park Board shall give due regard lo the
financlal ablity of the Soclety to effect such maintenance, repair and reconstruction
and to the causes necessitating such maintenance, repair and reconstruction, and
to all other relevant circumstances, and the Park Board, in its absclute discretion,

may refleve the Soclety of all or part of such obligafions;

(h)  notmake or permil or suffer to be made any addilions or alteralions to the Aquarium
requlring a development permit, without first obtaining a development permit, and
lo obtain the approval of the Park Board to any proposed design prior to applying

to the City for a development permit;
(@i obtain written consent from the General Manager (acting reasonably) prior to any

proposed erection of any sign or advertising device or structure outside of the
Premises and within Stanley Park;

()] keep good and sufficient books of account of the operation of the Aquarium and
permit the Park Board, thelr auditars or other servants that the Park Board may
appoint lo examine such books at all imes as may be mutually convenien;

COMMNANSISOONSSSENS . & 0 [ ., 7. - - . «ste
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(k) deliver lo the Park Board no later than March 31st of each year of the Term an
audited statement of revenue and expenditures of its aperatiort of the Aquarium for

the past year;

U] indemnify and save harmless the Cily of Vancouver and its Park Board from and
against all manner of actions, suits, proceedings, costs, charges, expenses, claims,
llens, demands, damages, matters and things whatsoever which at any time may
be brought or arise from or may be made against the Park Board or the City of
Vancouver in respect of any injury done or suffered or sustained by any person by
reason or on account of any act cr omission of the Sociely or its Board of Governors
In the management, control, operation and maintenance of the Aquarium or any
other acl, matter or thing done or permitted to be done or suffered by the Scciety,
its Board of Governors, employees, agents, contractors and sub-contractors, on, in
or incldental therelo or by reasan of the execution of this Agreement;

(m)  comply with the bylaws of the Park Board and the City of Vancouver which may be
In force from lime lo time goveming the conduct and use of park property;

(n) - not bring into Stanley Park or keep or ctherwise mainlain in Stanley Park any
aquatic mammal of the Cetacean order indluding, but not limited to, baleen whales,
narwhals, dolphins, porpolses, kilier whales and beluga whales, which has been
caplured or otherwise taken from its natural wild habitat, except that this prohibilion

shall not apply to:

0] céptive cetaceans caught from the wild prior to September 16, 1996 and
celaceans born into captivity at any time;

(i)  cetaceans which are already being kept or maintained in Stanley Park as of
Seplember 16, 1996; '

(i) a meniber of an endangered celacean species provided that approval for
bringirg It into Slanley Park has first been cbtained from the Park Board;

and

(iv)  ananimal that has been captured or otherwise taken from its natural wild
habitat for the purposs of rehabilitating it from injury or preventing its death
due to stranding provided that its capture or taking and subsequent release
to nalural habitat is done under the jurisdiction and approval of the federal
agency responsible for such decisions, and provided that the Park Board
has bnen informed in as timely a manner as possible by the Sociely.

(o) () . investigate and, where viable, Implemenl alternatives to whale exhibilory
and research whale release and whale rehabilitation (and for purposes of
this clause It is agreed thal “viable® means an alternative to which the
Sociely and the Park Board mutually agree will maintain the financial viability

of the Aquarium); and
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(i)  conlinuing to use means atits disposal to discourage institutions with whom
it is exchanging whales to not caplure wild whales to replace whales

exchanged with the Sociely;

(M to pay annually to the Park Board commencing with the1999 calendar year
“the sum of Forty Thousand dollars ($40,000.00) (the “Annual Amount")
either in cash or profits lo the Park Board from jeint Sociely/Park Board
Initiatives (the "Joint Initiatives®) agreed to in writing by Ihe General Manager

of the Park Board;

(i) representatives of the Society may periodically meet with the General
Manager (or designate) to examine proposed Joint Initiatives. The General
Manager may accept or decline In writing any such Joint Initiatives and will
determine the pro rata share of the profit froin each Joint [nitiative thateach .
party will be entitled to. On December 31, 1999 and every December 31% .
thereafter the General Manager shall delermine the sum of the profils
recelved by the Park Board from the Joint Initiatives for the preceding -
calendar year. [f the sum received for the preceding calendar year Is less -
than the Annual Amount then the Soclety shall pay such difference to the
Park Board within 15 days of the General Manager providing the Soclety

with written notice of the amount due.

(®)

()  The Annual Amount under this clause shall be reviewed by the parties as of
January 1, 2002 and as of January 1% evei/ three (3) years thereafler. If
the partles cannot agree upon a new Annual Amount then the new Annual
Amount shall be determined by resolution of the Park Board; and

(qQ) the Scciety covenants to pay to the Park Board interest on any amounts over due
from the date that such amount became due and owing and continuing until pald in
full at the per annum rale of the prime rate of the Bank of Montreal from time to time
plus two per cent (2%), such prime rale being the vale given to its most favoured
commerdial customers on unsecured loans and dcclared by such bank to be ils

"prime rate®.

PARK BOARD COVENANTS

5. Exceptas otherwise provided l';ereln. the Park Board covenants with the Society that
during the Term, and any extensions thereof, it will: ‘

(a)  ensure that the gates o the Public Viewing Area (as shown on Schedule "A") are
open during the times when the Aquarium Is open lo the public;

(b)  not make changes to the parking in the cenlral portion of Stanley Park which will
materially and adversely affect the operations of the Aquarium without first advising
and consulting with the Soclety about such changes, provided however that itis in
the Park Board's sole discretion as to what changes it wishes to make In connection
wilh such matters as long as adequate parking for Aquarium use and for use by
Aquarium visitors remains In reasonable proximity to the Aquarium; and

Ocean Wise Conservation Association
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(c) not Interfere with the day-to-day adminislration of the Aquarium unless such
interferance Is permilted or required by this Agreement.

The Park Board has approved in principle the extension of the foclprint occupied by the Aquarium
! by 392 square melres as shown halched on Schedule A" and in delail on Schedule "B" (the
| *Extended Area®), provided that development in these areas shall require design approval by the
i Park Board and a development permit. Upon a developmenl permit being granted then the
! Extended Area shall be added to this Agreement to form part of the "Premises”.

SOCIETY PROJECTS
6. The Society intends to continue the following activities, subject to obtaining funding

where necessary:
(a) conlinuing to engage In oulreach efforls to Vancouver residents, through the
utilization of community centres with the consent of the centres and otherwise, as
part of its general activilies;
(b)  continuing to dovelop new exhibils and research on a range of subjects related to
its general objectives including the science of release of whales within the
Premises; and ’

planning new areas (e.g. Leaming Cenlre, Exhibit Holding and Research Area,

()
‘changes to Plaza and Aquarium entrancs).

The Park Board will usa reasonable efforts to assist the Soclety in obtaining funding for the above
activiles. ‘

JOINT PROJECTS/WORKING RELATIONSHIP
7. The Society and the Park Board agree to work together to:

(a) mest at least twice yearly during the term and any extensions thereof to discuss
items of mutual concem;

(b)  continue to ensure that each party is informed of issues that affect the other
through continued good faith communications and the ongeing system of .

" liaison attendance at their respective meetings; and

(c)  develop proposals for joint projects or Initiatives in the public interest on a case by
case basis (e.g. the Stanley Park Salmon Stream).

S NEOUS

8. itis further expressly agreed and declared between the parties hereto that if either
party hereto defaults in the observance of the performance of any of the covenants or agreements
herein conlained, then the party not in defauit shall have the right to give to the parly in defauit

notice in writing of any such default, and if the party in default fails to remedy or to take appropriate
months after the

reasonable steps lo commence to remedy such default within a period of three (3)

(01175767v10} Ocean Wise Conservation Association
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defivery of such notice as herein provided, then and in such event the party not in default shall, by
notice In wriling to the ather, be entilled lo declare this Agreement terminated, and this Agreement

shall be thereupon terminated and at an end.

9, Any notice required or desired to be given under or in respect hereof may be
effectually given by mailing the same by prepaid registered post at Vancouver addressed as

follows:
To the Park Board:

General Manager

Board of Parks and Recreation
2099 Beach Avenue
Vancouver, B.C.

V6G 124

To the Society:

Executive Director
Vancouver Aquarium Marine Science Centre
P.O. Box 3232

Vancouver. B.C.

VEB 3X8 -

or by delivering the same lo the person to whom it is addressed as aforesaid.

10. The Society shall not ésslgn or subﬂcencé any of ils rights under this Agreement
except with the written consent of the Park Board, such consent not o be unreasonably withheld.

1. The Soclely agrees that this Agreement does not creale any interest in land in
favour of the Society with respact to the Premises. The Park Board agrees that the Soclety owns
the buildings that comprise (he Aquarium during the Term (or as it may be extended or as similar
agreements are made {o replace this Agreement). Upon expiration of this Agreement and If this
Agreement s not to be extended or so replaced such that the Soclely shail no longer use or occupy
the Premises then the ownership of buildings (excluding the Society’s chattels and any fixtures or
exhibits that are similar In nature to a tenant’s trade fixtures, all of which may be removed by the

Saciety) that are then on the Premises will aulomatically transfer lo the Park Board.

12,
Agreement.

This Agreement replaces all others dealing with the subject matter of this

TR )
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INWITNESS WHEREOF the Park Board has caused these presents to be executed
under the hands of its proper officers duly authorized in that behalf and the Society has hereunto

- alfixed its seal under the hand of ils duly authorized officers .

BOARD OF PARKS AND RECREATION

Per: JW
Per: WW .

Authorlzed,Stgn_atory "

s

N N Nt Vot N Vs P il N s
.

rized Signatory

Approved by Resolution of the
Board of Parks and Recreation
November 30, 1998.

@
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{01175767v10} Ocean Wise Conservation Association
Modification Agreement



8655 ‘02 b380130 ‘A3AMNS JO Fivg

@ HNIHVNOY II779Nd HIANOINVA
40 35V3IT 0L SNOISNILX3
0350d0Hd 40 NY1d HIL3)S

-14 -

KNIBYNOY 2IT8Nd HIANOINVA

3D ZFEF ™

e E'E0F = vIHY —

Ny

NN

IST-95rer-gsy

| SUINIONT O Saune
.nm:tuw&ummzﬂ"i

Qvoy 5395y E

0sec 'F JIvas

Modification Agreement

Ocean Wise Conservation Association

{01175767v10}






EXHIBIT “B”

. THIS AGREEMENT is made effective as of Decgmber 31, 2009 (the “Effective Date”)

BETWEEN:

CITY OF VANCOUVER, represented by
its BOARD OF PARKS AND RECREATION
2099 Beach Avenue

Vancouver, British Columbia

Vé6G 123

(the “Park Board")
AND:

VANCOUVER AQUARIUM MARINE SCIENCE CENTRE,
(Incorporation No. 50003892), a soclety incorporated
under the Society Act having its registered office at
15™ Floor, 1040 West Georgla Street

Vancouver, British Columbia

V6E 4H8

(the “Society”)

BACKGROUND:

A The City of Vancouver (the “City”) is the lessee of certain lands and premises
situate in the City of Vancouver, Province of British Columbia, generally known as Stanley
Park;

8. The Park Board has exclusive possession, jurisdiction and control of Stanley
Park subject to an agreement between the City and the Government of Canada (the “Head
Lease”) which Head Lease was renéwed in 2007 for a further 99-year term;

C. By way of an agreement made as of January 1, 1999 (the “Original
Agreement”), a copy of which is attached to this Agreement as Exhibit “A®, the Society
agreed to manage and operate those certain premises in Stanley Park referred to as the
Vancouver Aquarium (the “Aquarium™) and as further described thereln;

D. The Society has propased an upgrade and an expansion (the “Expansion”) of
the Aquarium to include the area shown hatched on Exhibit “B” attached hereto (the
“Expanded Area”) and as more particularly set out in its development permit application to
the City of Vancouver under number DE411499 (the “Development Permit”);

E. The Park Board has agreed to the Expansion subject to certain terms and
conditions as set out in the Development Permit; ,

F. As a result of the approved Expansion the Park Board has agreed to extend the
term of the Original Agreement by a period of twenty (20) additional years from the effective
date of this Agreement and to modify the Original Agreement to include the Expanded Area in
the definition of the Aquarium and to further modify the Agreement to provide that the

#126385v5 Vancouver Aquarium
December 22, 2009 ] . Renewal and Modification Agreement
. (V-
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. Society has agreed to pay four percent (4%) of its annual grass revenues from direct, retail
food and beverage sales to daytime Aquarium visitors (including atcoholic beverages) to the
Park Board and to pay one hundred and seventy thousand dollars ($170,000) per annum for
lost revenues from the existing plaza concession at the Aquarium during that period of this
license when the construction of the Expansion is underway; and

G. All defined terms in this Agreement have the meaning ascribed to them in the
Original Agreement unless the context otherwise requires or unless otherwise stated in this
Agreement; .

CONSIDERATION

In consideration of the respective covenants and agreements herein contained, the
parties agree as follows:

The Original Agreement is hereby modified as follows:;
1. Term

The Park Board hereby grants the Society the right and licence to manage and operate
the Aquarium for a term of twenty (20) years from the Effective Date to and including the 31%
day of December, 2029 (the “Term”) on the same terms and conditions as the Original
Agreement except as modified by this Agreement.

2. License Fee

The Society hereby agrees to pay the Park Board during the Term, without prior
demand or any declaration or setoff whatsoever a fee for each year of the Term (the “Term
Year”) which, subject to Section 5(e) (iii), will be the amount which is equal to four per cent
(4%) of Gross Revenue (the “License Fee”) for each Term Year provided that:

(a)  "Gross Revenue” means the entire amount of the total sale prices whether for
cash or credit of all retail sales of food and beverages, including alcoholic
beverages, to regular daytime visitors to the Aquarium through all onsite
outlets including, but not limited to, the Café and all mobile and fixed kiosks,
{“Retail Food and Beverage Services”) but excluding:

(i) Special events catering;

(i)  income derived from meals provided to staff, volunteers and members
of the Board of Directors and other internal consumption;

(i)  gratuities from patrons;

(iv)  all sums collected and paid out for any direct retail sales tax imposed
by any government authority, including GST, PST and HST or equivalent;

(v)  the “free” food portion of any bona fide coupon promotion, public
relations or promotional program applicable to the food services
operations, including Entertainment Book, Solid Gold, Gastrenomic,
Budget Rent-A-Car or any other discount promotion applicable to the
retail food services operations, including sales to Society members; and
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()  proceeds of insurance in reimbursement of any losses, damages or
claims suffered by the Soclety, except for reimbursement for loss of
revenue which will be included in Gross Revenue;

less: _
(vi)  any credit card fees, including charges for rejected credit cards.

(b)  the License Fee will be paid monthly based on the Gross Revenue for the
immediately preceding month, payment commences on the 15th day of
February 2010, and continues on the 15th day of each remaining month during
the Term and on the 15th day of the month following the month in which this
Agreement is terminated, which payment will be accompanied by a Revenue
Report prepared and submitted in accordance with Section 4.1;

()  if the Term commences on any day other than the 1* or ends on any day other
than the last day of a calendar month the credits towards the License Fee for
the fraction of a month at the commencement and at the end of the Term will
be adjusted pro rata.

3. Lost revenue from Plaza concession

The Society agrees that it will pay the Park Board for lost revenue from the existing
plaza concession at the Aquarium once operation of the existing plaza cencession ceases due
to the construction of the Expansion. The parties agree that the amount to be paid for lost
revénue will be $170,000 per annum, pro-rated as required and payable in equal monthly
instalments on the first day of each and every month until such time as the proposed
replacement food service operation has been built and an occupancy pemmit has been
obtained. :

4.  Revenue Report

4.1 The Society will deliver to the Park Board the following Revenue Reports during the
Term: .

(@)  commencing on the 15th day of February, 2010 and continuing on the 15th day
of each remaining month during the Term, a Revenue Report for the previous
month, together with the License Fee payable pursuant to Section 2;

(b)  aRevenue Report for each Term Year, to be delivered on or before 90 days after
the end of the Term Year, together with the balance of the License Fee payable
if such Revenue Report indicates that, based on the Gross Revenue for the Term
Year, the amount owing on account of the License Fee exceeds that paid for
that Term Year pursuant to Section 2;

(c)  within 90 days of the date of the expiry or earlier termination of this
Agreement, a Revenue Report for the period between the most recently
submitted Revenue Report for a Term Year and the date of expiry or earlier
termination, together with the balance of the License Fee payable if such
Revenue Report indicates that, based on the Gross Revenue for that period, the

#126385v5 Vancouver Aquarium
December 22, 2009 Renewal and Modification Agreement @

'@/

Ocean Wise Conservation Association

(01175767v10} Modification Agreement



-19-

-4-

amount owing on account of the License Fee exceeds that paid for such period
pursuant to Section 2;

(d)  if any Revenue Report for a Term Year indicates that, based on the Gross
Revenue for that period, the amount owing on account of the License Fee was
less than that paid by the Society for such period pursuant to Section 2, the
Park Board will forthwith reimburse to the Society the amount of such
overpayment; and

(e)  “Revenue Report” means a report on revenue collected by the Saciety from the
Retail Food and Beverage Services at the Aquarium, provided by the Society to
the Park Board, which report must:

() be in writing and certified by its author as being complete and true as
to its contents;

(i)  indicate both the actual revenue and the Gross Revenue collected by
the Society from the Retail Food and Beverage Services at the Aquarium
for all of the reporting period and separately indicate:

A. the value of all Retail Food and Beverage Services provided to
staff, volunteers, members of the Board of Directors and other
internal consumption;

B. the value of all Retail Food and Beverage Services provided for
promotional purposes, including the discount applied to sales to
Society members;

C. the Gross Revenue derived from any Retail Food and Beverage
Services from any sitdown restaurant; and

E. the Gross Revenue derived from any Retail Food and Beverage
. Services from any take out service; and

(iif)  indicate the License Fee for the reporting period based on the Gross
Revenue from the Retail Food and Beverage Services.

4.2 Accounting Procedures and Controls

The Society will maintain a commercially reasonable standard of internal accounting
procedures and controls over all revenues collected by the Society with respect to the Retail
Food and Beverage Services at the Aquarium and will ensure that all revenues collected with
respect to the Retail Food and Beverage Services at the Aquarium are clearly and accurately
accounted for in accordance with the terms of this Agreement. The Society will maintain
records for the Retail Food and Beverage Services at the Aquarium which are separate from
the records which the Society maintains for other businesses conducted by the Society.

4.3  Audited Revenue Reports

The Seciety will, at its expense, prepare and submit to the Park Board an audited
Revenue Report for each Term Year during the Term and the following will apply:
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(a)  such audited Revenue Report must be submitted on or before 90 days after the
end of the Term Year and for any partial Term Year tg the expiry or earlier
termination of this Agreement, within 90 days of such expiry or earlier
termination; .

(b)  the audited Revenue Report must be certified by an independent Certified
General Accountant or a Chartered Accountant who is in good standing in the
Province of British Columbla and is acceptable to the Park Board acting
reasonably;

(c}  the audited Revenue Report must be unqualified and state that the auditor has
examined the Revenue Report and that such examination included a general
review of the Society's accounting procedures and such tests of the Society's
books and records and other supporting evidence as the auditor considers
necessary in the circumstances and must be in the form recommended by the
Canadian Institute of Chartered Accountants for such an engagement;

(d)  the audited Revenue Report must be supplemented by a management letter
prepared by the auditor that states whether the audited Revenue Report
presents fairly and accurately the Gross Revenue for that reporting period in
accordance with the provisions of this Agreement and generally accepted
accounting principles applied on a basls consistent with that used for the
immediately preceding Term Year, if any, or, if the audited Revenue Report is
inaccurate, sets out the correct Gross Revenue for that reporting period and
identifies and comments on any internal control weaknesses regarding the
collection and reporting of revenue and, if no such weaknesses are identified,
the.audited Revenue Report must be supplemented by a letter from the auditor
in which this is indicated;

(e)  the Society will retain possession of all documents pertaining to the business at
the Aquarium or at the Society’s head office in the Province for not less than 7
years;

f) the Park Board reserves the right to:

() audit the books, records and accounts of the Soclety with respect to the
Retail Food and Beverage Services at any reasonable time and the
Society will make available to the Park Board, at any reasonable time,
all documents pertaining to the Retail Foed and Beverage Services; and

()  require that the Soclety submit audited financial statements of the
Society for each Term Year during the Term, and the requirements with
respect to the audited Revenue Reports set out in this Section 4.3 will
apply to such audited financial statements;

(8)  if any audit conducted by the Park Board discloses that the actual Gross
Revenue for any Term Year is greater by 2% or more than that disclosed by the
audited financial statements provided by the accountant for the Society, the
Society will pay the cost of such audit forthwith on demand by the Park Board;
and
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(h)  if any audit conducted by the Park Board discloses that the actual Gross
Revenue for any Term Year is greater by 5% or more than that disclosed by the
audited financial statements provided by the accountant for the Society, if in
the reasonable opinion of the General Manager of the Park Board the
misstatement of Gross Revenue is intentional, the Park Board, in addition to its
other rights in this Agreement, may terminate this Agreement on 30 days’
written notice to the Soclety. .

5. Asof the Effective Date the Original Agreement is also hereby modified as follows:
(@) by including the Expanded Area in the definition of the Premises;
(b) by deleting Section 4(p);
(c) by deleting sectfon 4(n)(as this is now dealt with by a general Park By-Law).
(d) by adding the foltowing provision to the Original Agreement:
“The Society covenants and agrees with the Park Board as follows:

(i) the Society will locate the gift shop inside the Aquarium building. Such
gift shop will be accessible to the public whether or not they have paid
admission to enter the Aquarium;

(i)  the Society will reimburse the Park Board on an annuat basis, within 30
days of receipt of an invoice from the Park Board for the maintenance
costs for the new plazas and the salmon stream. Such costs will be
agreed to on an annual basis by the Park Board and the Society in
advance of the costs being tncurred;

(fii)  the Soclety acknowtedges that the License Fee payable by the Society
to the Park Board wilt be reviewed by the parties on December 31, 2014
and every five (5) year period thereafter. If the parties cannot agree
upon the License Fee to be paid prior to the commencement of each
five (5) year period then either of the parties may elect to arbitrate the
issue by so notifying the other in writing of such election whereupon
each party will forthwith appoint one (1) arbitrator and the two (2)
arbitrators so appointed will appoint a third arbitrator and the three 3)
arbitrators will determine the market rental values of the Premises)
which will be the License Fee payable by the Society during such five (5)
year period, and the provisions of the Commercial Arbitration Act of
British Columbia, as amended or substituted from time to time, will
apply to the selection of the arbitrators and the arbitration provided
however if the parties can agree upon a single arbitrator the arbitration
will be conducted by a single arbitrator. If the License fee has not been
determined on the first day of any such five (5) year period then, until
such determination is made, the Society will continue to pay the
License Fee applicable on the last day prior to the commencement of
any such five (5) year period, provided however that that when the
license fee Is determined as aforesald, the parties, within ten (10) days
of such determination having been made, will make such payment or
repayment as may be necessary to ensure that the Society has paid the
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same amount that it would have paid if such determination had been
made on the first day of such five (5) year period. Any amounts payable
by the Soclety to the Park Board pursuant to this Section will bear
interest at the rate of two (2%) per annum above the prime rate of the
Bank of Montreal from time to time calculated monthly not in advance
from the first day of such five year period;

(iv)  the Society will supply a maximum of one thousand individuat passes,
at no cost, to each Park Board Community Centre on an annual bass.
The Park Board will administer said passes and ensure that the intent of
these passes is retained, that intent being to enable low-income citizens
of Vancouver an opportunity to attend the Aquarium. Such passes will
not be valid between June 15 and September 15 of any year and will not
be transferable, subject to resale or valid in conjunction with any other
offer;

(v)  beyond the Expansion facilities, the Soclety and the Park Board will
Jointly pursue such enhanced safety features as are mutually agreed to
by the Park Board and the Society, in Stanley Park, including but not
imited to, pathway lighting to the bus loop and enhanced traffic
management features which will improve the bike and pedestrian
connections to the Aquarium plaza parking lot areas to and from the
entrance to Stanley Park. The costs of such enhancements will be
shared between the Park Board and the Society at a mutually -agreed
allocation.

(v)  the Society will obtain the Park Board’s prior written consent to any
proposed amendments to the Development Permit; and

(vil)  as part of the project’s phased development, the Society agrees that it
will provide the following features of the proposed plan, all as more
particularly set out in the Development Permit. Such features will be
constructed to current Park Board standards. The actual scope of these
features will be agreed between the Park Board and the Society in
advance of the start of construction:

a. New public washrooms

b. Anewly finished food service facility;
¢. Two new Plazas

d. An expanded Satmon stream; and

e. All related landscape mitigation

6. Terms and Conditions of the Qriginal nt to
The parties agree that all of the terms and conditions of the Original Agreement are

deemed to be incorporated into this Agreement unless the context otherwise requires or
unless otherwise stated in this Agreement.
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7.  Enurement

This Agreement will enure to the benefit of and be binding upon the successors and
assigns of the Park Board and the Society.

IN WITNESS WHEREOF the parties have executed and delivered this Agreement to be
effective as of the Effective Date.

CITY OF VANCOUVER, as represented by
its BOARD OF AND RECREATION
by its authprized sighatory:

[4

Aenne CPwbra VAL

VANCOUY UA RINE SCIENCE
CE itsa 3

7

Print Name:

P,Lae//)atﬂ'?’@
28 DELmEaR 2009
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Duplicate exhibits omitted - see 2019 Modification
of referenced agreements

Agreement for full copies

EXHIBIT “A”

STANLEY PARK AQUARIUM

THIS AGREEMENT made as of the 1st day of January, 1969

BETWEEN:
CITY OF VANCOUVER by its . :
craaled under the
Vancouver Charter, having an office at 2059 Beach Avenue,
Vancouver, British ;:ohunb(a. VEG 124
(hereinafler called the “Park Board™)
OF THE FIRST PART
AND:
U N a sodlety
incorperated undar tha Soclaly Act, having iis registered office at
1500-1040 West Georgla Street, Vancouver, British Columbia, VBE
4H8
(hsreinafter catled the "Sociely”)
OF THE SECOND PART
WHEREAS:
A The Soclaty was Incorporated as a non-profit society for the purpose of financing,

constructing and operating an aquarium fer the use of the pubfic and far the purpose of engaging
in activities ancillary therelo and the Soclely has been Instrumental in constructing and maintalning
the buildings and structures In Stanlay Park known as the Vancouver Aquarlum Marine Sclence
Centra (which Is herelnafler referred to as the "Aquartum®); i

8. Subject to the leasa In favour of the Government of Canada (the "Head Leasa"),
Stanley Park has been designated as a permanent public park by Vancouver City Council and as
a resuit the Park Board has exclusive possassion of, and exclusive jurisdiction and conlro! of

Staniey Park;

C. Pursuant to a series of agraemenls mada by the Park Board with the Soclely that
commenced with an agreement dated Augusl 17, 1955, the Sociely has continuously owned and
operated lhe Aquarium;
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THIS MODIFICATION AGREEMENT (the “Agreement”) is made effective as of September 7, 2011
(the “Effective Date”)

BETWEEN:
CIiTY OF VANCOUVER, represented by
its BOARD OF PARKS AND RECREATION
2099 Beach Avenue
Vancouver, British Columbia
V6G 124
(the “Park Board”)
AND:
VANCOUVER AQUARIUM MARINE SCIENCE CENTRE,
{Incorporation No. S0003892), a society incorporated
under the Soclety Act having its registered office at
20™ Floor, 250 Howe Street
Vancouver, British Columbia
V6C 3R8
(the “Society”)
BACKGROUND:
A ‘ The City of Vancouver (the “City”) is the lessee of certain lands and premises
situate in the City of Vancouver, Province of British Columbia, generally known as Stantey
Park;
B. The Park Board has exclusive possession, jurisdiction and control of Stantey

Park subject to an agreement between the City and the Government of Canada (the “Head
Lease”) which Head Lease was renewed in 2007 for a further $9-year term;

C. By way of an agreement made as of January 1, 1999 (the “Original Licence” ),
a copy of which is attached to this Agreement as Exhibit “A”, the Society agreed to manage
and operate those certain premises in Stanley Park referred to as the Vancouver Aquarium
(the “Aquarium”) and as further described therein;

D. - The Society proposed an upgrade and an expansion (the “Expansion”) of the
Aquarium as more particularly set out in its development permit apptication to the City of
Vancouver under number DE411499 (the “Development Permit”) and the Park Board agreed to
the Expansion subject to certain terms and conditions as set out in the Development Permit;

E. By way of an agreement made effective December 31, 2009, copy of which is
attached to this Agreement as Exhibit “B”, the Park Board, as a result of the approved
Expansion, agreed to extend the term of the Original Licence by a period of twenty (20)
additional years and to modify the Original Licence to include the Expanded Area, as defined
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therein, in the definition of Premises and to further modify the Agreement to, among other
things, provide that the Society would pay one hundred and seventy thousand dollars
($170,000) per annum for lost revenues from the existing plaza concession at the Aquarium
during the period of the license when the construction of the Expansion is underway (the
“2009 Modification”);

F. Originally it was proposed by the Soclety that a free standing food outlet would
be constructed adjacent to the Aquarium plaza to be leased by the Park Board (the “Bistro”),
however, the Society has now proposed and the Park Board has agreed that said proposed
Bistro be deleted from the construction plans and instead that a food service outlet operated
by the Society which adjoins the Aquarium be constructed (the “Food Service Outlet”);

G. The Society has agreed that once the expansion is completed and the Food
Service Outlet is operational to pay a fixed annual rent to the Park Board to offset lost
revenues assocfated with the removal of the Bistro from the construction plan and the lost
revenues to the Park Board;

H. The size of the expansion area has now been reduced, as more particularly set
out in Development Permit Application Number DE411499 (the “New Expansion Area”);

I, The parties have agreed to enter into this Agreement to modify the definition
of Premises to include the New Expansion Area, to incorporate the payment referred to in
Clause G and to amend the Licence Fee, all on the terms and conditions set out herein;

J. All defined terms in this Agreement have the meaning ascribed to them in the
Original Licence, as modified by the 2009 Modification, unless the context ctherwise requires
or unless otherwise stated in this Agreement; and

K. ' The Original Licence as modified by the 2009 Modification is herein called the
“Licence”.

CONSIDERATION

In consideration of the respective covenants and agreements herein contained, the
parties agree as follows:

The Licence is hereby modified as follows:
1. ran

Subject to the provisions and conditions of the Licence, as modified herein, and to the
performance by the Society of its obligations, the Park Board does hereby grant to the Society
the right and licence during the Term to use those lands and premises, including the New
Expansion Area, outlined in heavy bold on the sketch attached hereto and marked Schedule
“A" (the "Premises”), to operate the Aquarium on the same terms and conditions as the
Licence except as modified by this Agreement.
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2. License Fee

The Society hereby agrees to pay the Park Board during each Term Year, without prior
demand or any declaration or setoff whatsoever, a fee which will be the amount equal to 4%
of Gross Revenue for the first Two Million Five Hundred Thousand Dollars ($2,500,000) of Gross
Revenue and 6% of Gross Revenue in excess of Two Million Five Hundred Thousand Dollars
($2,500,000) (the “License Fee") subject to the terms of the Licence as modified by this
Agreement;

3. The Licence is also hereby modified as follows:

(a) By deleting Schedule “A” to the Licence and replacing it wuth Schedule “A"
attached hereto; and

(b) By adding the following provision to the Licence:

“The Society has agreed that once the expansion is completed and the Food
Service Outlet is operational to pay a fixed annual fee to the Park Board to
offset lost revenues associated with the removal of the Bistro from the
construction plan and the loss by the Park Board of lost revenues as follows:

Years 1 to 5 $150,000
Years 6 to 10 $175,000
Years 11 to 15 $200,000
Years 16 to 20 $225,000

3. Terms and Conditions of the Original Licence to Apply

The parties agree that all of the terms and conditions of the Original Licence as
madified by the 2009 Modification, are deemed to be incorporated into this Agreement unless
the context otherwise requires or unless otherwise stated in this Agreement.
4, Ratification

The Park Board and the Society mutually ratify and confirm all of the terms and
conditions of the Original Licence as modified by the 2009 Modification and by this
Agreement. .

5. Enurement

This Agreement will enure to the benefit of and be binding upon the successors and
assigns of the Park Board and the Society.
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IN WITNESS WHEREOF the parties have executed and delivered this Agreement to be
effective as of the Effective Date.

CITY OF VANCOUVER, as represented by
its BOARD OF PARKS AND RECREATION
by its authorized signatory:
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NOTE: :
Duplicate exhibits omitted - see 2019 Modification
Agreement for full copies of referenced agreements

. Exhibit “A”
Copy of 1999 Agreement To Be Attached
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_ NOTE:
. . Duplicate exhibits omitted - see 2019 Modification
Agreement for full copies of referenced agreements

Exhibit “B”
Copy of 2009 Agreement To Be Attached
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NOTE:
Duplicate exhibits omitted - see 2019 Modification

Agreement for full copies of referenced agreements

. EXHIBIT “A"

STANLEY PARK AQUARIUM

THIS AGREEMENT made as of the 1st day of January, 1999
BETWEEN: ’

CITY OF VANCOUVER by [ts - .
, created under the

Vancouver Charer, having an office at 2099 Beach Avenue,
Vancouver, British Columbia, VEBG 124

(herelnafer called the “Park Board™)
OF THE FIRST PART

a sodety

VANCOUVER AQUARIUM MARINE SCIENCE CENTRE,
Incorporated under the Socfaly Act, having Its registered office at
1500-1040 West Georgla Street, Vancouver, Brilish Cofumbla, VEE

4H8

(herelnafter called tha "Sodeaty”)
OF THE SECOND PART

WHEREAS:

A The Soclaly was Incorporated as a ron-profit society for the purpose of financing,
constructing and operaling an aquarium for the use of the public and for the purpose of engaging
in activitles ancillary thareto and the Soclety has been instwnental n construcling and maintalning
tha buildings and structures In Stanlay Park known as the Vancouver Aquarium Marine Sclence
Centre (which Is herelnafler referred (o as the "Aquartunr’);

8. Subject to the lease In favour ol the Govemment of Canada (the “Head Lease®),

Stanley Park has been dasignated as a parmanent pudlic park by Vancouver Clty Council and as
a result the Park Board has, exclusive possession of, and exclusive jurisdiction and control of

Stanlay Park;
Pursuant lo a series of agreemenls made by the Park Board with the Scdlety that

C.

commenced with an agreement dated Augusl 17, 1955, the Saciety has continuously owned and
operaled the Aquarlum;
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Schedule “A”
Attach plan showing all of the Premises outlined in heavy bold
(which includes the Expansion Area)
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